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FRIENDS OF THE CO-CHAIRS HIGHLIGHTS 
THURSDAY, 11 FEBRUARY 2010

The Friends of the Co-Chairs met behind closed doors 
throughout the day and into the night to negotiate a provision 
on civil liability in the supplementary protocol on liability and 
redress.

CLOSED DOOR NEGOTIATIONS ON CIVIL LIABILITY 
Behind closed doors, delegates sought to find a solution for 

the impasse on the one provision on civil liability to be included 
in the supplementary protocol. While the first paragraph on 
implementing the supplementary protocol and addressing 
damage to biodiversity including through civil liability 
approaches found broad agreement, contentious discussions 
continued over a similar provision covering traditional damage.

The group initially considered two options based on 
Wednesday night’s deliberations. The first option contained a 
non-derogation clause which clarifies that parties retain the right 
to provide in their domestic law for civil liability approaches 
to traditional damage, followed by a paragraph proposing how 
traditional damage can be addressed through civil liability. The 
second option contained only the latter paragraph reflecting 
the view of some countries that it was important to impose a 
positive obligation.

Delegates agreed to merge the two options for the purpose 
of further negotiations towards a political compromise on civil 
liability. A regional group proposed to simply add wording 
that parties may exercise their right by using civil liability 
approaches at the end of the non-derogation clause. The longer 
paragraph imposing positive obligations was bracketed as a 
whole. Many developing countries insisted that it was more 
important to spell out positive obligations, which could be 
followed by a non-derogation clause.

Negotiations continued into the night.

IN THE CORRIDORS
In front of the closed doors, other delegates and observers 

patiently awaited news on progress in the small group 
discussions. When asked about the vibe inside the room, 
delegates expressed diverging views: One described the talks as 
“straight-jacketed,” and anticipated a long night ahead saying the 
meeting was only now getting to the point where real opinions 
were on the table. Some expected that delegates would continue 

trying to wear each other out “until they practically fall over.” 
Another delegate saw this as a positive indication that delegates 
would “do what it takes” to come to an agreement. 

The closed door negotiations were mostly described as 
moving in a circle between the advocates of a legally-binding 
civil liability provision, who reiterated demands embodied in 
previous political compromises, and those favoring domestic law 
by including a non-derogation clause. 

While most agreed that the reference to civil liability when 
dealing with damage to biodiversity should be legally binding, 
several pointed out that the provision now states that parties 
“may as appropriate” use civil liability approaches, which is 
clearly a departure from the earlier formulation which had 
stipulated that parties “shall” also implement civil liability 
approaches.

Regarding the reference to civil liability when dealing 
with traditional damage, one delegate signaled readiness to 
accommodate national circumstances, as long as the provision 
imposed positive obligations, rather than constituting only a 
non-derogation clause. In turn, another delegate warned that a 
supplementary protocol cannot include an unspecified provision 
imposing positive obligations on civil liability that covers “all 
kinds of damage but doesn’t say how.” He further questioned 
the value of such a provision and of getting bogged down in 
ongoing discussions on this “side issue” when the “real issues,” 
such as the definitions of damage and operator, financial 
security and references to imminent threat of damage in the 
supplementary protocol remain unresolved. 

As the day advanced, more and more delegates and observers 
expressed concern that the slow progress on civil liability would 
run down the clock. While most had expected that the meeting 
would leave some issues to be addressed at COP/MOP5, a 
number of delegates are now worried that “we are overloading 
the Nagoya agenda” which increases the risk of failure.

Late in the evening, one participant expressed a glimmer of 
hope by citing a famous proverb from her country that “the night 
is darkest just before the sun begins to rise.” Another quipped: 
“If all else fails, we can always adopt a politically-binding 
provision on civil liability,” using a term that seems to be en 
vogue since the climate change negotiations in Copenhagen 
failed to produce a legally-binding outcome.
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“YOUR MEETING” BULLETIN

The “Your Meeting” Bulletin (YMB) is a reporting service from IISD that expands the services provided by the
ENB to other meetings, such as conferences, workshops, symposia or regional meetings that would not be
covered by the Bulletin. These initiatives are growing in scope and number and are providing increasingly
important inputs into the policy-making process, and the outcomes of these important initiatives should be
highlighted and made widely available to all interested parties. YMB provides a timely, professional,
high-quality reporting service for these meetings and disseminates the information extensively via the
Internet to our more than 75,000 subscribers. If you are interested in coverage of your meetings by YMB,
please contact our YMB Managers, Leonie Gordon (leonie@iisd.org) or Robynne Boyd (robynne@iisd.org).

YMB Clients

Some of our most important clients that have supported YMB are:
UNEP, UNDP, FAO, UNISDR, CMS, UNIDO, the Norwegian Ministry of Foreign Affairs, the Austrian Ministry of Foreign Affairs, GEF, the International

Hydropower Association, PEMSEA, WMO, UNECE, and the 5th World Water Forum Secretariat

Recent Meetings covered by YMB

Forest Day 3, 13 December 2009, Copenhagen, Denmark
Agriculture and Rural Development Day 2009, 12 December 2009, Copenhagen, Denmark
Development and Climate Days at COP 15, 11-14 December 2009, Copenhagen, Denmark
Copenhagen Business Day, 11 December 2009, Copenhagen, Denmark
East Asian Seas (EAS) Congress 2009, 23-27 November 2009, Manila, Philippines
Country-led Initiative by the People’s Republic of China in Support of the UN Forum on Forests: Forests for People: The

Role of National Forest Programmes and the Non-Legally Binding Instrument on All Types of Forests, 17-20 November
2009, Guilin, China

World Summit on Food Security, 16-18 November 2009, UN Food and Agriculture Organization (FAO) Headquarters, Rome, Italy
XIII World Forestry Congress (WFC 2009) and Pre-Congress Workshop on Regional Forest Cooperation, 17-23 October

2009, Buenos Aires, Argentina
Special Information Seminar - “Policies and Arrangements for Access and Benefit-sharing for Genetic Resources for

Food and Agriculture”, 17 October 2009, FAO Headquarters, Rome, Italy
Global Renewable Energy Forum - “Scaling up Renewable Energy”, 7-9 October 2009, León, Mexico
Second Ad Hoc Intergovernmental and Multi-stakeholder Meeting on an Intergovernmental Science-Policy Platform on

Biodiversity and Ecosystem Services (IPBES-II), 5-9 October 2009, UN Environment Programme (UNEP) Headquarters, Nairobi,
Kenya

Seventieth session of the UN Economic Commission for Europe Committee on Housing and Land Management, 23-25
September 2009, Geneva, Switzerland

International Conference on Green Industry in Asia: “Managing the transition to resource-efficient and low-carbon
industries”, 9-11 September 2009, Manila, Philippines

Expert Panel on Ocean Acidification, 3 September 2009, UN Headquarters, New York, US
World Climate Conference-3, 31 August - 4 September 2009, Geneva, Switzerland
International Hydropower Association (IHA) World Congress 2009, 23-26 June 2009, Reykjavik, Iceland
International Energy Conference 2009, 22-24 June 2009, Vienna, Austria
Second Session of the Global Platform for Disaster Risk Reduction, 15-19 June 2009, Geneva, Switzerland
High-level Conference on Carbon Capture and Storage, 27-28 May 2009, Bergen, Norway
World Ocean Conference, 11-15 May 2009, Manado, Indonesia
Dialogue on Climate Change Adaptation for Land and Water Management, 16-17 April 2009, Nairobi, Kenya
International Policy Dialogue on Financing the Climate Agenda: The Development Perspective, 19-20 March 2009, Berlin,

Germany
5th World Water Forum, 16-22 March 2009, Istanbul, Turkey
Third International Workshop on Community-Based Adaptation to Climate Change, 18-24 February 2009, Dhaka,

Bangladesh
Meeting of the Pew Commission on Whale Conservation in the 21st Century, 9-10 February 2009, Lisbon, Portugal


